
BEFORE THE POLLUTION CONTROL BOARD RECEIVED
OF THE STATE OF ILLINOIS CLERK’S Q~P1~’P

JUL 2 8 2003

STATE OF ILLINOIS
Pollution Control Board

Carol Sudman,HearingOfficer
Illinois PollutionControlBoard
600SouthSecondStreet
Suite402
Springfield, IL 62704

PLEASE TAKE NOTICE that I havetodayfiled with the office of the Clerk of the Pollution
Control Boarda MOTION TO STRIKE PORTIONOF THE ADMINISTRATIVE RECORD,copiesof
which areherewithserveduponyou.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

Respondent

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021 North GrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:July23, 2003

MAIN STATION,
Petitioner,

V.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

Respondent.

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

)
)
) PCBNo. 03-87
) (UST Appeal)
)
)

NOTICE

CurtisMartin
Shaw& Martin, P.C.
123 SouthTenthStreet
Suite302
P.O.Box 1789
Mt. Vernon,IL 62864



MAiN STATION,
Petitioner,

BEFORE THE POLLUTION CONTROL BOARD RECEIVEJ~
OF THE STATE OF ILLINOIS CLERK’S OFFrCi~

) JUL. 282003
STATE OFILLINOIS

v. ) PCBNo. 03-87 ~‘Ollut1onControl Board
ILLINOIS ENVIRONMENTAL ) (UST Appeal)
PROTECTIONAGENCY, )

Respondent. )

MOTION TO STRIKEPORTION OF THE ADMINISTRATIVE RECORD

NOW COMES the Respondent,the Illinois. EnvironmentalProtectionAgency (“Illinois

EPA”), by oneof its attorneys,JohnJ.Kim, AssistantCounseland SpecialAssistantAttorney

General,and, pursuantto 35 Ill. Adm. Code 101.500 and 101.502,herebyrequeststhat the

assignedHearingOfficer orthe Illinois Pollution ControlBoard(“Board”) strikeaportionofthe

AdministrativeRecord(“record”) filed in this matterby thePetitioner. In supportofthis motion,

theIllinois EPAstatesasfollows:

1. ThePetitioner,Main Station, filed its appealonor aboutMarch 17, 2003. Since

thattime, thepartieshaveengagedin anumberofdiscussionsregardingthesubjectmatterofthe

appealandwhetherahearingon themeritswould be necessary.

2. OnJune10, 2003,theHearingOfficer issuedanoticeofhearingfor thisappealin

casethepartieseventuallydeterminedsuchahearingwould be necessary.

3. Basedondiscussionsbetweenthepartiesduringthelatterpart oftheweekofJuly

14, 2003, it wasdeterminedthat ahearingwould be needed.On July 21, 2003,theIllinois EPA

filed, viaovernightmail delivery, therecordin this case.

4. However,in the courseof theIllinois EPA’s expeditedpreparationof the record,

a letter waserrantly includedin the record. Theletter is found on pages7 through 10 of the

recordandis datedNovember20, 2002.
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5. The decisionunder appealin this matteris datedNovember12, 2002, and is

foundat pages1 through3 oftherecord. It is well-establishedthat evidenceor documentsthat

werenotbeforetheIllinois EPA at thetime ofthedecisionunderappealshouldnot be admitted

at hearingor consideredby the Board. CommunityLandfill Companyand City of Moths v.

Illinois EPA, PCB 01-48, 01-49 (consolidated),April 5, 2001. The hearingwill be based

exclusivelyon the recordthat wasbeforethe Illinois EPA at thetime the decisionwas issued.

Id. In this case,the letterdatedNovember20, 2002,wasissuedeight daysafterissuanceof the

decisionunderappeal,andthereforecouldnot possiblyhavebeenbeforethe Illinois EPA atthe

time of thedecisionunderreview. Further,therehasbeenno appealfiled of that decisiondated

November20, 2002,andthereforeanydiscussionor argumentstheretowouldbe inappropriate.

6. The Illinois EPA regretsthe erroneousinclusion ofthis documentin the record,

but thatmistakeaside,thedocumentnonethelessshouldnot be consideredaspartof therecord

and should accordinglynot be the subjectof testimonyelicited at the hearingandthe Board’s

considerationofthis.appeal. Accordingly,theIllinois EPArespectfullyrequeststhattheHearing

OfficerortheBoardstrikepages7 through10 oftherecord.

WHEREFORE, for the reasonsstatedabove, the Illinois EPA hereby respectfully

requeststhat the Hearing Officer or the Board strike pages7 through 10 of the recordasthe

documentfound on thosepagespost-datesthe decisionunderappealand was not before the

Illinois EPA at thetime of its decisionandno appealhasbeentakenof thedocumentfound on

thosepages.

2



Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY.

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:July 23, 2003

This filing submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on July 23, 2003, I servedtrueand

correct copies of an ADMINISTRATIVE. RECORD,by placing true and correct copies in

properlysealedandaddressedenvelopesandby depositingsaidsealedenvelopesin a U.S. mail

dropbox locatedwithin Springfield, Illinois, with sufficientFirst Classpostageaffixedthereto,

uponthefollowing namedpersons:

DorothyM. Gunn,Clerk CurtisMartin
Illinois Pollution ControlBoard . Shaw& Martin,P.C.
JamesR. ThompsonCenter . 123 SouthTenthStreet
100 WestRandolphStreet Suite302
Suite11-500 P.O.Box1789
Chicago,IL 60601 Mt. Vernon,IL 62864

CarolSudman,HearingOfficer
Illinois Pollution ControlBoard
600 SouthSecondStreet
Suite402
Springfield, IL 62704

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respo dent

Jo~
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


